HEADQUARTERS EIGHTH .PJ f Y 
United States Army 
Office of the Staff Judge 'dvocate 


Yokohama, Japan 

1 February, 1949 


UNITED ST'-TES OF ."AERICA VS VYASAICHI TOY?I'* 


Rev iew of the Staff Judge Advocate 


1. The attached record of trial of the case of ITasaichi To™?, la. tried 
at Yokohama, Japan from 1 September*1948 to 16 September 1948 by a Military 
Commission appointed by paragraph 1, Special Orders No. 195, Headquarters 
Eighth Army, United States Army, dated 27 . ..ujgust 1948, having been referred 
to the Staff Judge -'dvocate, this review thereof is submitted to the 
Commanding General. 


Personal Data Concerning .'.ccused 


MINE: dfesaichi Toyama 
'.GE: 35 ‘ 

RESIDENCE: Aza Hit sun j., Yitsuei- 
cho, Toyohashi City., Aichi Prof, 
MARITAL STATUS: * ?Vrf*icd 
RELATIVES: T Ufe, 3 children, 
father, mother, 7 brothers, 

2 sisters 

EDUCATION: Graduated 8th grade 
. Grammar School 
VOC'TION: Office worker in 
hospital 

MILITARY CAREER: . Drafted 15 
October 1941, discharged 15 
January 1942; re-drafted 15 
January 1943, served as medical 
- orderly until end. of war; highest 
grade - Lance Cpl 


DATE OF CONFINSYENT: 11 :hv 1946 
D’.TE OF .’RRAIGNLENT; 1 September 3 948 
PLACE OF TRIAL: Yokohama, Jajr.n 
PERIOD OF TRIAL: 1 September 1948 to 
16 September 1948 

D'.TE OF’SENTENCE: 16 September 1948 
SENTENCE: CIIL for four (4) years 
CLYT.NCY RECOATST.NDED BY COH-aSSICN: 

No. 


2, Synopsis of Charges', "Pleas, Findings and Legal Sufficiency: 


Cha rge and Specification : 


Pleas 


Findings 


Legally 

Sustained 


Charge: Accused, a.t the time and 
places set .forth in.the specifica-' 
tions and during a time of war be-" 
tween the United States of America, 
its Allies and Dependencies, and 
Japan, did violate the laws and 
Customs' of w ar, 


NO 


G 


Yes 


Sp 1:' That in or about ‘ugust 1943, 
at Tanagawa Prisoner of T '. t ar Camp,- 
OsakaArea, Honshu, Japan, the ac r 
cused, Yasaichi Toyama, medical, 
orderly, with Lieut on-ant Shoichi 
Nosu, medical officer, did will¬ 
fully and unlawfully, kill Pvt 
Everett Tyler, an --merican 
Prisoner of Ear, by knovdngLy 
injecting him with-an - 


NG G 

.except the words "at," 
"with,"."kill," a nd 
"for a long period of \ 
_tim.e," substituting 
therefor, rospectivel*y,- 
..tlie- words "while , on 
Toute from- the,f and 
(after the word "Japan") 
"to - Osaka, Honshu, 


.-.os 

in part 
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excessive amount of morphine and 
causing him to inhale rn exce-sive 
'amount of ether for a long period 
6£ time. 

Sp 2: ■ That between 26' November 
1942 and 26' March '1.945,. at Tanag&wa 
Prisoner o,f ,T ar Camp, Osaka Area,. 
Honshu, Japan, the accused, Nasalchi 
Toyama, did willfully and unlawfully 
.mistreat and abuse Pvt v "arren VJ . 
Lloyd, an American Prisoner of T 7ar, 
by striking him with fists and by 
burning .him. 


Ja.pap.y!!,"by .direction of," 
and ’’maltreat;" of the ex¬ 
cepted words,. Not Guilty, Of 
the substituted words. Guilty 

NG Nolle-Prossed 

(R 12, 232) 


1 



3.. Summary of . t he Evidence :• 
a* For th c ,Prosec u tion : 


the /tost 
. # i6, r U.S 


As to -Sp ecification 1 : Testimony of P.iichi Kawahara was, for 
part, introduced by way of- extract of his testimony given in Case 
. vs Kirnura ot al. 


He ^testified that in August 1913, he was a. civilian guard at 
TanagaWa Camp. (Ax i,p 2). He rode on the truck with Tyler to Ichioka 
Hospital. ' He first saw Tyler on the truck at about 7:00 A.N., of the day 
of the trip. Toyama and Nosu were also on the truck (Ex 1, p 3). '.bout 
an hour after starting, Toyama gave Tyler an injection but Kawahara does 
not know the amount or kind of medicine. Toyama threw away several empty 
containers'after giving the injection. About an hour later, the truck broke 
down (Ex 1,,p 4).- Truck repair took about 30 minutes. Just before starting 
Hosu gave some medicine to Toyama, nature whereof was unknown to Kawahara, 
and Toyama gave Tyler an injection. There T.erp some empty "bottles" after 
this injection (Ex 1, p. 5). Before this, Tyl t ha.d his eyes closed, 

Kawahara- does not recall Tyler moving on the second injection, Toyama 
soaked some gauze with "something" and put it over Tyler * s mouth and held 
it there about 20 minutes. Witness thinks Toyama got the "something" from 
Nosu (the medical officer). Toyama made only one application to the gauze, 
•Ho then threw the container away. This was about 20. minutes after the truck 
started.from stop for repairs (Ex 1, p 6). Nosu rode to the hospital gate. 
The accused did not^soo Nosu give Tyler any injections (Ex 7), He did not 
see Tyler before Tyler was put on the truck. Hu does not know how many 
ampoules Toyama .used to fill the syringe but Toyama throw away 3 or 4 con¬ 
tainers. Tyler's eyes were open when the injection was given. Me heard 
no sound from Tyler.- Toyama did not tell him what was in the ampoules., nor 
did Nosu. nor did ho know what they contained (Ex 1, p 8), He doesn’t 
know what kind of medicine was used tor whether the container was full before 
Toyama used it. Neither Nosu nor Toyama, told him what * was on the gauze. 

He does not know of or'see any injections given by Nosu, Tyler was 
breathing when removed from the truck'at Ichioka (Ex 1, p 9). He did not 
know that Nbsu’s Mind was "off" (Ex 1, p 11). 


1 (Cross-examination): A Toyama. and the witness were not assigned 

to medical work (1 31 )• ' Nosu liked to "show off". 'Toyama appeared to have 
respect for Nosu as a superior officer. The only time he saw Nosu and. 
Toyama "together was -on the truck. On the. trip, Toyama acted as a superior 
private would 'toward first lieutenant (R 32), He saw/ no injection by 
Nosu before Tyler was- put on the truck, '"ben he first sav, 1 Tyler, his eyes 
were open.A He saw TEL or moving but heard.no sound from Tyler, . On arrival 
at Ichioka,. Tyler'had his .eyes closed (R 34) . .He does not know whether 
• Tyler’s condition became better or worse on the trip.. In the oarlv part, 
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Tyler 's eyes were open r.nd in the latter part they were.closed (R 35)/ He 
had no conversation v.dth Toyama on the truck about Tyler, Toyama said 
nothing about injections being unusual and he gave no thought to the inject¬ 
ion. No one requested him to keep 1 the ride and occurrence secret. Toyama 
gave an injection about 30 minutes after leaving Tanagaws. Injection was 
by a regular syringe (P. 36), It was about 4 inches long. He saw Toyama 
put some medicine in the syringe but does not know where Toyama got the 
medicine. He does not recall any unusual odor either when Toyama loaded 
the syringe or when making the’injection. Toyama did not tell why he gave 
the injection. Between the time of leaving Tanagawa and the truck break¬ 
down, Tyler received one injection. .He saw no other treatment given T"ler 
during that time. r 'hdrr'€he truck stopped, Toyama and Nosu had a conversa¬ 
tion. It appeared like a lieutenant speaking-to a private! He did not' 
hear the conversation. He.saw Nosu give Toyama some sort of can (R 37), 
He-doscn’t know' the contents of the can, .After the truck started, Toyama 
opened the can. There was 'an odor that would sting the nose. 'Toyama said 
that it smelled. Ho did not say what was in the can. Toyama pouted the 
can contents on a yauze and put the gauze on Tyler 1 s mouth. Just a little 
’of the ca'n's contents were ooured on the gauze. It was held over Tyler's 
mouth about 10 minutes. Then Toyama said it smelled threw can and 
gauze out. The can V' v s about 2 inches in diameter and 3 inches in height 
(R 38)*. He now believes there "'ere 2 injections, rather than one, prior 
to the truck repair and use of the gauze. There were two injections on 
the entire trip. The second injection was about 30 minutes after the 
first which was about 30 minutes after the truck left Tanagawa, The trans¬ 
parent portion of the syringe was about half the overall length (R 39), 

He does not know whether the syringe was filled to capacity each'time. It 
was about to 5/8 inch in diameter (R 40). Nosu was not the medical a'A . 
officer at Tanagawa, ho was not there at all times. Toyama, was the only 
one connected' with* the medical department there. Toyama got the can with 
•liquid from Nosu who brought it in a-brief case. He docs not know whore 
Toyama got the anpoivles for the injection (R 41), He does not know why 
Tyler was being taken to Ichioka (R 42). ’"hen Toyama applied the gauze 
he did not ay anything (R 43) c 


A ffidavits as to t ortu re and beat in of Tyler .after cant arc 
from escape : /.bout 23 ust 1943# Tyler escaped, was captured and ~ut in 
the guard house for about 2 days without food and water. Later, members 
of the Japanese ttaff entered the guard house with bars removed from its 
door and Tyler's screams could be heard, I: glimpse was caught of their 
beating Tyler, Tyler was seen standing at attention in the guard house. 
After the first boatin'", the Japanese staff beat Tyler at least 3 or 4 
times a day for 2 or 3 days. On the day of Tyler's removal, he appeared 
badly beaten. His face was puffed and there were welts on his body. v e 
vomited what appeared to be blood (Ex 2). Tyler was hemrd sere mine; after 
certain of the Japanese staff entered the guard house. Noises like a per¬ 
son being struck were heard. ■ civilian work boss was seen poking Tyler 
with a cherry stick and Tyler was hoard to cry. He was beaten periodically 
by the Japanese while in the guard house. On the morning of his removal, 
his condition was so bad he had to be loaded on the truck. He spit blood 
and mucous (Ex 3). Civilian-Guard's munched Tyler in the stomach on 30 
August 1943j about 45 to 50 times,/while in the guard house, "hen he was 
put on the truck, ho. had convulsion and hemorrhage and bled through the 
mouth. (Ex 4). He was required to stand at attention as long as he could 
during the day. Day and night, he was intermittently beaten. SevePe.1 of 
the'. Japanese staff poked Tyler through the ru--rd house window with bamboo 
poles and sticks, T~3.er yelled and screamed when tortured and beaten. 

After being loaded on the truck, fee vomited a large amount of dark sub-' 
stance believed tq be blood (Ex 5). 


Testinon” of Sot ax o Hurata was submitted by way of extract 
from his testimony in Case £L&, U.S. vs Himura et al (Trial 15 -Larch -to 
3 April 1946). ”. * • - . 
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I'urata testified that-on 31 August 1943, ho- was a colonel in 
the Japanese- Army and Commandant of Osaka PW Camp and had Tanagawa Branch 
Camp under his .jurisdiction. He r eceived report* that Tyler was to be trans¬ 
ferred to the hospital (Ex 6, p 1), He received report" that T aler* was in 
the hospital'and went there and saw Tyler, who was in a very exhausted con¬ 
dition (Ex 6, p 2)„ He stayed with Tyler about 1-J to 2 hours until he died. * 

There were round markings the sice of a rifle point on Tyler's body, about 
15 to 1C markings. Ho asked tfye medical orderly (guard) about them (Ex 6, 
p 3). The orderly,said he had•poked Tyler (Ex 6, p 4). Tyler needed 
medical attention.. The wounds, he presumed, to be new (Ex 6_, p 5). Because 
of disgrace dije to Tyler's escape, .he decided on heavy punishment and- have 
s —the order to dispose of Tyler through Captain Kaneda to Nosu, Ho ordered 
severe punishment and thought of giving injections (Ex 6. p 15), 

Testimony' of Ehoichi Nosu was introduced by way of an extract 
of his testimony as a prosecution witness in Case V 16, U.S» vs Kiiura et 
al (Trial 15 ''arch 194-6 to 3 ‘ April* 1946), He was subsequently found to be 

insane-and was ;so at the time of trial of' the .instant case. 

* \ 

•4 

Shoichi Nosu testified that he was a graduate of Osaka Higher 
""edical School, practiced in internal medicine and- was in the Japanese -Army 
medical* Corps (Ex 7, p 1)- In August.1943 j ho was a first lieutenant 
.Stationed.at Osaka P"’Camp, in charge of' general sanitation'and examined 
F‘ n s (Ex7,j)2). At request of a P-* doctor at Tanagawa, he examined Tyler 
in a cell and found his condition bad, Tyler was breathing fast, his 
eyes were bloodshot and his pulse very weak, w e was ill vdth beri-bori. 

His hand was tied and' Hosu untied it to take ' is pulse. There was a lump 
on Tyler's head (Ex 7, p 3). Tyler complained of soreness in the chest .; 
and that .he was thirsty and hungry. He y->vo Tyler an injection of camphor. 

Nosu asked headquarters for permission to bring Tyler out of the guard 
•house. (Ex 7, p 4). Ho sav; Tyler ggain that-evening. Tyler was being 
beaten by camp personnel and Nosu stopped them. He looked at Tyler a gain 
and his condition was much worse. His hands were tied (W: 7, p 5)« E lor 
was bruised,and did not .have strength to answer Nosu (Ex 7, p 6). Tho 
next morning he .ordered Toyama to lord Tyler on the truck, Nosu took 
some injection to use in case Tyler worsened on the trip (Ex 7., ? 7). 

This medicine w*»s vita camphor (Ex 7, p 3). T - T c' ;ot this medicine from 
Tanagawa. Ho gave injection, of ampoules containing 1 cc, four or five 
of thorn, one ampoule for each injection (8:: 7. p 9)* They wore about 40 • 
or 50 '.minutes apart. Camphor aids respiration and the heart (E;: 7, r 10). 

He gave 1. cc about 4 tires. No other w»s. used' nor did ho see chloroform 
used (Ex 7/ p 11). Ho gave no directions to use either. Ho only brought 
cnmpho.r along. He saw no injection but camphor. Injections he gave were 
proper and nocoss-ar- medical treatment. Ho figured Tyler would die in 6 
hours (Ex 7 , p 12)7" T'd.er was alive on reaching Ichioka (“x 7, p 13). H- 
nover received any' ordor from headquarters to kill Tyler nor did he tell 
anyone so, nor did ho toll Toyama. He told Toyama that•Tyler was so bad 
he would have bo bo- moved to the hospital (Ex 7, p 14). "hen ho first 
examined Tyler,' he had'"' fifty-fifty chance of living (Ex 7, p 16), On 
the second examination, after the beating, he gave-Tyler 7 to y chances of 
dying (Ex 7, p 17). Trier's heart Was weakened by the beating. He gave 
Tyler the first injection about 30 minutes after starting. Tyler's condition 
was getting worse (Ex 7, p 19.). Before reaching Osaka, he gave Tyler 4 or 
5 injections. Civirw- camphor was th„ proper thing to do. Injections did 
Tyler no harm (Ex ?,' 20). He doesn't recall whether Toyama gave- Tyler 

any -injections (lx 7, p-'21). He-did not tell Toyama ho came to Tanagawa 
to kill Tyler (Ex' 7, p*39, 54). (He knew Toyama 'from 1913 to 1945. Ho once 
slapped him for disobedience (Ex'7, p 39). 

• After further .examination, A T osu stood up on the vdtnessmstand 
and'stated, 'in substance, 'that he bmd not told the truth in all respects 
and now wished to,do so and would hide nothing;Athat his story up: to the 
time he called hoadruarters was the truth. 
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He was told over the phone by a Captain Kaneda to kill Tyler 
on the .way to the. hospital with rn injection. This vgas an order of the 
Camp Commandant (Ex 7y P' 60, 6.1). He told this to ^nenoto and practical^ 
the sane story to'Toyama,' ?;ho' asked if Nosu ranted bin to go along and 
suggested that ho, Toyama, night be able tb .help- (Ex 7, p' 62, 6.3), On the 
norning of the trip to Ichioka, he asked Toyama, '"lint kind of an injection 
are v:e going to oring?" Toyama said he ’t"s going to bring morphine,' other 
and a few other things, a powerful'poison (Ex 7, p 65). On the truck,'after ' 
about 30 minutes, he asked Toyama, '".ghat shall we do about it?" (Ex 7, p 66).. 
"Shall we kill him or not? 1 ' (Ex 7, p 69). Toyama replied, "Let's go ahead 
and do it," Nosu then decided to do so. Toy ana took some ether e.nd cotton 
out of his medical case, poured ether on. the cotton and held it over Trior 1 s 
mouth' and nose, Nosu then gave Tyler, an injection of morphine. He later 
saw Toyama give Tyler an injection. 'Nosu asked if Tyler was dead yet and 
fpyama replied in the negative (Ex 7, p 66). On starting, after the truck 
breakdown, Toyama.got. some other type medicine'from his case and injected 
Tyler (Ex 7, p 69)• Cn starting from Tanagawa, there were 10 morphine in- 
■ jactions in a box and only 3' were left on reaching Osaka, making 7 injections 
by Nosu and Toyama (Ex 7, p 67 ). Seven ampoules of morphine wore injected 
in Tyler by Toyama and himself altogether/ He does not* remember hot/ much 
morphine was in one ampoule (Ex 7, p 76). There is usually 1 cc in an ampoule 
and 5 or more ampoules would be used except in unusual cases. Correction, 0.5 
or more cc would bo used in one injection. \mpauLes wore prepared for normal 
dosage. Ether evaporated and had no result. It was poured 3 or 4 times and 
then ho stopped it (Ex 7, p 77). No one helped Toyama make the injection 
which Nosu saw. The amount of morphine used .might have been sufficient to cause 
Tyler's death because of his bad condition. The contents of an army a.mooulo 
is less than tht used in civilian practice (Ex 7, p 78). The first and 
second injection had no effect on T^lor. The ampoule put up by the manufac¬ 
turer is usually the amount for.one injection but he has used, on occasion, 
l| to 2 ampoules (&x ?, p 81). 


Testimony of the accused, Nasa ichi Toyama was introduced .-by 
way of extract of his former testimony in Case ./ 16, U.S. vs Kimura of al. 

Ho testified'that he. was an Army medical first class private ah Tanagawa 
in 1943 (Ex 9, pi). Ne recalled Tyler 1 s. escape (Ex 9, p 2). Tyler was 
exhausted, emaciated and weak when brought in. Prior to this Tyler had not 
been receiving medic ml treatment (Ex 9# P 3). He saw Japanese cawp personnel 
beating Tyler in the guardhouse (Ex 9, p 5). He watched the boating 15 to 
20 minutes. He heard Tyler screaming when he wont away (Ex 9, p 8). Nosu 


arrived the evening before Tyler was taken to Osaka. Toyama saw Tyler that 
evening and his forehead and. too of head were swollen (3x 9, p 9)* The 
next morning Tyler rms very weak. Tyler vomited (Ex 9, p 10). Tv],or was 
placed on the truck. Tyler vomited. They left (for Osaka) about 7:00 A/'. 

It took about 4 hours to get to Ichioka Ho s •-it-"l, Osaka. On the way Tier 
didn't say .anything in particular. v 0 ^as sleeping and his condition was 
bad. The truck broke down and they stopood (Ex 9, p ll). The stop was 
about 30 minutes. T.o Tr ?.na, at Nosu's order, gave T'lLer an injection prior 
to the truck's storming and another while it was stopped. Tyler was in a 
deep sleep. The first injection was' about one hour-after departure, the 
second about one hour after that. Tyler ws breathing. Arrival at Ichioka 
was about 11:00; ' T osu left on arrival at the hospital gate. Tyler was 

conscious and Toyama and a hospital orderly carried him inside on a stretcher 
(Ex 9, p 12). Trier was not able to walk. • Toyama was not a doctor. Trier 
was alive when they took him’into the hospital (Ex 9, p 13)* "'hen To-?..nr. 
first saw Nosu (at Tanagawa), Nosu said that he came there because ho had 
received an'order from headquarters to kill Tyler and to bring him to 
Osaka (Ex 9, p 14). At 'that time Nosu did not say .what preparations ’.aero 
made to carry out the. order nor did he order Toyama to do anything! He ^ 
saw Nosu the fallowin' morning when Nosu told him to give Tyler an injection. 
Nosu did not say what the injection was. 'fter Tyler war on the truck, Nosu 
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gr.ve hint an injection. The next injection vgs about one hour after the 
departure (Ex 9, p 15) . Toyama. did not. ,'cnor what the injections were but 
since Tyler slept afterward, Toya.ua. thought it .was an injection to ,:iake 
hip sleep. The first injection was' about 7 or £ aaipoOQ.es of one gram, 
each. *n ampule was about the width of a pencil and partially fill a’ to 
the extent of about -g inch, Toyama believed "■"ipoules held bar bit il or 
morphine because Tiler fell asleep. The ii-wc appeared on. the .ampoule;' 
written Sideways, The next injection w*s riven when the truck broke dorm, 
Toyama, gave this. There were 8 dr 9 ampoules of the sane drug (Ex 9, r 
16). Nosu .examined T'lcr while the truck was stopped, but pave no injection 
then, Toyama was able to give the injection himself, Nosu yr.vo Tov~>.r. 
ether and gauze, told him to soak the gauze and put it over Tyler's mouth 
which Toyama, did. He held it there about 1.0. minutes. This was after tho 
truck started up aftca the breakdown. No further injoctiers were given. 

On the evening before the trip, Nosu did not order Toyama, to bring drugs, 

Nosg. brought the drugs' used in the injections. Nosu gave no orders what' 
to do with Tyler (Ex 9, p 17)» • Oh occasions of .Toyama's giving Tyler in¬ 
jections, Nosu gave To '-rrrr . the ampoules and told him to inject Tyler. The 
first time was when they left. camp and the second when tho truck broke down. 
After Toyama, held tho ether to Tyler's' mouth, Tyler's condition was vor 1 ’ bad 
-and he foamed from the .mouth (Ex 9, p 18), He quotes Nosu's words as to Nosu's 
orders tq kill TELcr. Injections were in liquid form, white in color. He 
understood he was pivino Tyler -morphine. Everything he injected was in liquid 
form. He believes t’ c injection was' one gram but does not know the amount of 
morphine dissolved (Ex-9, p 21). ‘‘(^p .gram was tho weight of - the entire •contents 
of the ampoule. Toyama received drags given Tyler from Nosu. He did not know 
the concentration of ether. It was in a can an** Nosu rave it to him.' He 
poured the contents on the gauze once. Eauzo was about 4 by. 6 inches, double 
thickness. .He hal*’ it over Tiler's nose the entire 40 minutes, Tyler's nose 
was covered oyer, also his mouth, ’Tiatovor remained of the ether in the can, 
he threw away, can and all, r, hen first, poured, the can was full (Ex.9, - 22). 
The can was about 2 inches in diameter and l| inches high (Ex 9, ? 22, 23). 

He poured just a little of the- can's contents on the’gauze. Gauze dried u-o 
almp'st immediately but he continued to hold it oyer Tiler's .mouth and nasc 
even after it-dried out. He did not know whether it was a weak or strong 
solution. There vms no other person present when Nosu told him he had orders 
to kill Tyler. Ho is rr>t now sure whether the drug injected r.- morphine or 
barbital. He could not understand the label (Ex 9., o 23). He do os not know 
what he injected T 'lcr o ith. Tyler was very weak yhen Nosu , 'ave T:ya. or the 
ampoules (after loadin' T”lcr on the truck), Tyler was sleeping li.-h.tly. 

He was also .asleep when first series of injections was given an hour later. 

He did not waken but moved his ti, He Vms sleeping a- little more s-undly 
when second inject!'n was Ivon. Toyama did not know why injections were 
given but gave the a ->n Nosu's priors (Ex 9, p 24). He doesn't kno 1 " -’aether 

it was an army preparation. He held the gauze for 40 minutes. Ft format to 

take the gauze off after it dried -> u t, Nosu did not tell him how long to 
keep the gauze on nor h~r much ether to use. Nosu -ave T^'a nr. the other 

right after he examined Tyler, just before they started off after the break¬ 

down. Tyler was in a deep sleep when Nosu examined him •’nd v-a.s aslocg' -hen 
the gauze-was "pplied. (Foe 9, n 25). Toyama does n^t know that a constant 
application of ether over-a personas nouth and- noso can cause demth. loo had 
never ''•iven ether before. Tyler was n^t in a coma (Ex 9> P 26). He had 
never used the same injections bof~>re(nor since (Ex 9 } p.27)* He told inemoto 
and Gnoi that since Tgier slept, the medicine used was most likely morphine or 
barbita.l. He left Tyler after brin~ing him to the hospit-l (Ex 9, p 29). 

Tyler was then asleep. N'su did not go-in (Ex 9, p 30). 


Testimony of Seiji 


~ urakami was introduced by way of extract' 
of'his testimony in Case 155 "U.;S. vs v a.suji ’"arimoto et "1, Ho testified 
that he was a doctor," assistant professor -at Tokyo Imperial Uni vers it' r , 
teaching internal mc-icine (Ex 10,- p-3). He familiar with the use e-f^ 
morphine. The regular ^osc^e in J~pa,n- is | or 1 amp'-ule of glass about 1 
inches long, containin': liquid, 3/4 to 1 inch long and. 5/0 inch in .diameter, 
rt'iod 'medical practice rccuires 4 to 5 hours- before a’second inject! -n bo 


given. It^is not- good t 
because it is bad for respiration 


give more than one ampoule at the first injection 
heart (Ex 10, p 3).‘- One-half or 
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one ampoule may be safe for the second injection. Ah interval of about 12 
hours is.necessary before a 3rd injection, otherwise it is detrimental to 
respiration and. the heart. If 9 arypoules were civen over a oeriod of ?- 
to 3 hours,.some persons would die in .4 or 5 hours, it;15 ampoules were* 
used in -a- similar period, on a healthy nan, some persons-would die ’"ithjn 
2 or 3 hours. . hrohme has a-greater effect on weak aeople, A man who' 
had ben-ben and had been beaten for 2 or 3 days would orobably die on 
receiving 9 ampoules while in' a weakened and run-down state. He would 
live for. several hours He would die in one or two hours if injected with 
15' ampoules. .n amooule usually contains-l/lOO of a gran 0 f heroine (Ex 
10, p 4). There would be no injurious effect no natter hov; much vita 
camphor was injected (-* 10, p 5).- Be has had occasion to give .2 morphine 
injections at an interval of le.ss than 4 hours (Ex 10, p 6). Hut not 3 
injections at an interval of loss than 12 hours between second and 3rd 
injections. There were intervals of days between -then where 3 injections 
were given. He never heard of patients receiving 9 ampoules of morohino 
over a. period of 3- hours or less. .Life expectancy would be affected. - Nor 
did he .near of anyone receiving 15 ampoules' in 3.hours or less. Ho never 
- 3 *? r p - n y° no dic of - morphine overdose. One gram is coual to 15 arain (Ex 
10, p 7) .He never used a fatal dose of morphine (Ex 10, p 9), " 

* 

b. For the Ucfense: ' ” • • 


.inoru Ueni shi testified that, he served as a corporal in t'-c 
aedidal corps at Tana.ga.VT Aranch Camp (R 114) • Toyama served there the 
same time. He was Tonwa's superior. This.was from August 1943 to J-nm-r- 
M°su was senior "cdical officer. *osu never asked Uenishi for advice 
(d 115^. There '"cro 4 or 5 ampoules of mor v 'hino at Tanaga.wa in the mod•?cal 
supplies. He docs not recall whether there"was other (3116). He ta i 'xd 
to Nosu when'Tyler.was in the guard-house but Nosu did not say when he came 
to- Tanaga.wa. but said he mould transfer Tyler to.Ichioka Hospital. Toyama 
did not talk about T’lcr except .to say he mould'accompany him to Osaka. 

before they rent, Toyama said he was going#oh orders of Nosu (R 
117) t Tojaama. did. .not say why Tyler was being taken. Tojaama had. no rimht 
to have patients admitted to the hospital. Nosu had that authority, Toyama 
• on!? reported completion of transoortion of Tvlcr to Uenishi (A 119). p osu 
directly ordered Toyama to accompany- Tyler to Osaka. Toyama could not go 
without such order, Hosu told Uenishi he ordered Toyama to go (R UP), 

There was aspirin - nd cordial medicine at Tanaga.wa. 'There veron • t**vorv 
.manSr poisonous drugs -t Tanaga.wa* Ho does not recall whether there was 
ether. Cordial medicine -mr in quantity! For emergency cases, there wore 
3 to 5 vials of .morm.hm.ne. These v'ere always kept in camp (R 120), Ho 
.morphine was taken out at the time of. the Tyler incident, Ncdicincs were 
chocked twice a. month, Narcotic-s and poisonous drugs were kept under 
double lock (7 121), Only a medical officer had authority to take out 
poisonous drugs. In an emergency, a. F” doctor nimht obtain such, drums. 
Uenishi never had .occasion to use morphine or other while at Ta.na.gawa, He 
would have had to got his superior's permission if such occasion arose, 

~Nosu was his superior, Toyama did. not have a medical kit similar to 
Uenishi's and did not take anything with him on the T’lor trim nor die. ho 
bring anything back! There was no) morphine in Uenishi's kit (R 122). Each 
of the 4. to 5 viLs of-morphine in* camp storehouse contained 1 cc. lie .mishits 
kit contained, no ether, onl; - ordinary medicine. Ho doesn't know whether 
-’.orphine came in Rod Cross packages. He ~md.s out requisitions .for -cr’icincs 
(R 123). Toyama did not have a.ccoss to medical supplies. Uenishi has hio 
experience in usin" Morphine* Toyama could not have obtained iorohi.no 
without Uenishi's knowledge. -:t the end of .u mast 1943, there were 4 to' 

5 vials of morphine on hand.. Check was made after Tyler went to'ichimka 
He doqs not recall whether-there was any other on hand in middle August 
1943. Ether was not kept at camp. Ho doesn't believe Toyama could lr ve 
gotten morphine through the Commanding Officer withoutUenishi's knowledge-. 

He doesnlt. know.'whether!T$yana knew.-'about injecting morphine.- Toyama,.did 
not have a hypodermic springe used for morphine -(R~124). Ether was not 
used at camp for operations for they -were all minor. He docsnft -think 
Toyama knew anythin** about use of an anesthetic, Nosu could not give 
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Toyama permission to get drugs or medicine without'Uchishi's know!cdfo. 

Nosu did not have to ask Uenishi's permission (R..125),. it times, there 

v/cre more than 10 vials of morphine at Tanagawa, He,, did not see* FT medical offifct 

give Toyama morphine vR 127). 


Tai/jiro Kur anishi testified he* was Commander of Tanagawa Pranch 
Ca.-ip from 18 August 1943 to 5 February 1945, with rank of 2nd Lieutenant 
(ji. 128). Reputation of accused: Toyama, who was one of his subordinates 
there, was good. Ho never had occasion to punish Toyama nor did F'J> s ever 
complain about him (R 129). ■ He reported the Tyler incident to the main 
camp commander and was reprimanded for Tyler’s escape and received instruc¬ 
tions to report, to Obtain Kanata (R 130), Captain Kanata' told Kuranishi 
Tyler would be taken to Osaka and to-turn Tvler over to an officer 1 boinr 
sent in 2 or 3 days. Nosu arrived on the night Kanata left after instructin'? 
Kuranishi. This was before the lapse of 2 or 3 days. Nosu said he was to 
tak'p Tyler to the. main camp ”nd would go on the food truck (R 131). Nosu ' 
said medical orderly Toyama would- go along, Kuranishi saw Toyama the 
following \morning with a medical kit (R 133), The next .morning Toyama re¬ 
ported he had given Tyler an injection on Nosu's ordordh Toyama, die- not 
say what the injection was. Toyama also•said Tyler's condition was bad 
before arrival at the.main ca.yp and became worse on arrival at the hos¬ 
pital. * Toyama did. not say why injections wore given (R 133)-. In the 
Japanese, '.ray- p« subordinate must obey orders of a superior whether right 
or wrong. He would even b*vo to carra out an order to kill, Toyama, was 
very sincere toward sick natients. He brought them fruits and food, etc. 

His reputation was ver" r ood (R 134). Ho*is not sure whether Toyama had 
a medical kit (R 136). Toyama told him. Taler was still alive yhon tho~ 
reached Ichioka-hospital (R 133). 


1 Tada .o Tan abe testified that he served with Toyama, a subordinate, 
from November 1944 to February 1945, at Yokkaichi P!Y Camp. Toyama never used 
morphine (R 148). There vwre morphine ampoules in medical stores at that 
camp*. ''orphine cornin'" through the Red Cross, bore the label "”orphinc 1 
Sulphate”, Japanese morphine was labeled "Norohino.", Toyama, does not 
understand English; J-rrnesc training for medical orderlies was simple 
anatomy,.bandaging, carrying wounded, disinfecting, nursing, .etc. It lasted 
three months. It did not include training in pharmacy. He had no training 
or knowledge of the use o.r effectiveness of morphine. There -pas other, at 
Kokkaichi Camp ( l 149). Ho was hot remitted to use the ether. Toyama 
was duiet and carried out duties in - sincere manner. Nosu would not recent 
suggestions from a "odical First' Class Private — from any subordinates,’' • 
Tby^ra never told hit anything about the T*‘le-r incident. '(R 150). Twain 
did not have access to medical supplies at Tanagawa (R 151). Ho knows the 
purpose for which morphine is used. h-s seen ether us^d and its effect. 

He never explained the effect of morphine or the use of ether to Toyama, 

Toyama never assisted the medical officer ’hen using morphine (R 153). Toyama, 
aided Tanabe in some of his duties and would know about. procurin'? medicine. 
Toyama 1 did not directly handle medicines. Toyama merely transported medicines 
procured by,Tanabe (R 154). Toyama would not usually know what medicine ho 
carried, Toyama cou?.d rot be used. In nakira inventory .of medical supplies 
because he did not understand Pnglisre (P. 155). 


The accused, "'as aichi Tovama , after having been duly warned 
and apprised of his rights by the Commission, took the stand (n 155, 156, 
157, 158), He testified that prior to entering the Japanese r ny he “had 
been a clerk in a. hospital fgayaNSut .10 ^©ars,' engaged in clerical work (R 
.158, 159). He had nc medical duties then. In the 'ray, he received ..two 
months medical orderly training in body nomenclature, bandaging, use of 
.stretchers and. nursin' - . There was no instruction in use of, morphine or 
ether. He served at Tanagawa from ’-'arch 1943 to- July 1944 (R 159). Trier 
was mistreated .after-his caoturc from, esca.bc. T'ier was bey-ten by J.-.ancsc 


), He eaw. a bump, on T:. lor 1 s head. 


Harin'- Trior's 


camp personnel (R 1$0 
confinement, Nosu came tO'Camp. Toyr-r. talked.ta Nosu, who told Toramn h 


<r 
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had Examined Tyler v.:ho Spurred to have boon beaten; that Nosu was ordered 
by the ain Camp to hill Tyler but lie was going to trice Tyler to Ichioka 
the folio:ring day and Toyama was to go along (R l6l). Nosu did not- say how 
he planned to kill Tyler, Toyama sat; Nosu the next morning and Nosu said 6 
he nad given Tyler an injection but did not say what the injection was." 

Toyama helped'load Tyler by stretcher on the truck. T-lcr vomited food. 

Nosu said Tyler's-, condition was bad end gave hi- another injection. Nosu ' 
did not tell Toyama vhr.t it rrr.s nor did Toyana knot'. Before the true’: left, 
Nosu gave Toyama a syringe and medicine and told Toyama to -ivo Tvlef an 
injection about an hour’after departure (R 162). Toyama did not know wV.t 
the -iodicine was but thought it was to help Tyler. It was an ampoule. 

/..bout 4 t<r-7 ampoules. Toyr ma never saw ar.povd.es like then .before and Nosu 
did not tell him. what the^ were. Ho had. never handled morphine before nor 
received instructions .in handling mornhine, Toya.na gr-vo Tyler an injection 
prior to the truck breakdown "bout l|- hours after departure. Tylor's con- 
, edition d^id not change (R 163). Up to then, Tyler had. received no other 
medication. Nosu again gave Toy-ruga the sane number of ampoules, during; 
truck breakdown, an: tele him to give Tyler another injection ri-ht awa” 
because Tyler's condition vrs bad. It was the same medicine, Toyama gave 
the injection. Nosu did not tell Toyama nor did Toyama know whmt the "od.icino 
gvas. -There were labels in English or German on the ampoules, “’hon the truck 
started, up, Nosu gave Toyama r can and some gauze and told him to wot '.the 
gauze and place it on Tyler's .mouth (R 164)." Po did. not tell Toyama nor 
did Toyama know ’..hat vras in the can. Toyarw put the soaked gauze «.s in- ' 
struetod. He poured a little of the can's contents and held the g"uze on 
Tyler's mouth,about 5 to 10 minutes• There w-s - funny odor which made him 
sleepy and he wondered if it was an anestheticj stopped and throw away*, the 
can. Tyler's condition did not change (R 165)• No other medication was 
• given Tyler on the trim. Tyler was 'alive when they arrived at Ichioka (R 
lo6), - Neither Nosu nor anyone else asked him to keep the day's events secret 
(R 167).' Ho told no one about Nosu's orders to kill Tyler (R 168), This is 
because he* did not believe Nosu meant v.hat.ho said because Nosu s oon after 
said he vrs taking Tyler to the hospital. There was nothing abnormal about 
Nosu at the time, Prior to the Tyler incident, ho had only administered 
immunization injections to about 400 PR's twice and knew what he was injecting. 
Nosu gave him. instructions to inject Tyler in the arm on both occasions. Ho 
gave about 10 ampoules to Tyler altogether 5 on each injection! Tier had 
his eyes, closed (R 169). On arrival, Tylor's condition appeared worse. Nosu 
never asked whether Tyler was stilly "live .during the trip, Nosu gave no in¬ 
jection while the truck was in motion, Toyama had never smelled the same 
odor before during his 10 years at the hospital or at the F" camp. He never 
saw an operation jghcro a person was nut to sleep (R 170). He had hoard of it 
and that other is used. Ho was unable to read the labels on the ampoules 
(R 171). He. never lcnor what was injected but assumed later (that.it was an 
anesthetic) after hoar in ~ rumors'Tyler was killed by injection. ,J k thinks 
each ampoule contained 1 gran but doesn't know the total number injected, 

' Tyler vomited when .brought out of the guard house. Ho did not know what 
Nosu injected Tyler with (R 172); nor why he - and Nosu were injecting T'-'lor 
(R 173). Tyya.ma a. mol if ics statement given in former testimon” concerning 
Nosu's' order to kill Tyler by stating Nosu also said ho v"s taking Tyler 
to Ichioka and Toyama should accompany Tyler (R 183). He corrects prior 
statement that "bout 7 pr 8 ampoules wore used in the first, injection by 
now stating 4> 5> or 7 ware used. He explains prior statement that he 

thought morphine or barbital vr-s used by now 'stating he assumed this because 
Tyler fell asleep (R 189). He did not ..formerly testify the name. barbit"! or 
morphine appeared on the ampoules (R 191), His orior statement ..that No.su 
. gave- Toyama ether- to use was incorrect and should have been that'Nosu ~a 
him a can'and gauze. Similarly, that Nosu sa.id 'to soak the gauze with other 
is corrected to say that Nosu said to pour the medicine on the g"uzc. He 
corrects prior statement that he held gauze for 40 minutes to 5 to 10 minutes 
(R 192). He does not recall'whether Tyler foamed at the mouth after applica¬ 
tion of• gauise;as he 'formerly testified (R 193).' He injected Tyler twice, 
using 4, 5 >r 6, .ampoules each .tire. Nosu .told him he had injected T ier once: 
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cind Toysjag.^sflw Nosu give on'o -injection but dots not know how nmy ampoules 
bosu used in tno latter, nor did Fosu .toll him. He didn't see tho ampoules 
Nosu used, Nosu,gave the first' injection (Ft 200). He did not know, that 
morphine; or barbital was .used. Ho never found’ out nor does he remember • 
stating morphine or oarbital was used. Ho c’id not know ether was a.policd. 
nor tell.anyone it wa.s used (R 201). He felt he was doing nothing wrong 
in carrying .-out Nosu's orders-, because Nosu w*“s a superior officer. Fosu 
didn't mean what ho'said about killing Tyler because ho took him to the 
hospital. Nosu didn't say he would take Tvler to Osaka and kill him (R 
202). He was reprimanded by Nosu 'once (R 203). Nosu told him to inject 
all ampouJ.es in one injection. Ho does not recall whether the gauze 
covered both mouth and nose of Tyler (R 204). The gauze wa.s about 3x5 
inches. The gauze covered Tyler's mouth up to the nostrils. The liouid 
wa.s cold. He did not supply ampoules from any source to Nosu. No 
surgical operations wore performed at the hospital where he had worked 
(R 205). He did not volunteer to kill Tyler or help Nosu to do so. He 
believcc^ injections were to help Tyler (R 206). 

'• t 

Tsune o urama.tsu's testimony was introduced by vtry of extract 
of his testimony in.Case " 155, U.S. vs-"orimoto et al, and relates to tho 
mental condition of Shoichi Nosu. ... , 


Tsuneo ''urama.tsu testified he v^s superintendant of the Kanodai 
Hospital and a psychiatrist with degree of doctor of Medicine received from 
the Tokyo Imperial University in 1933• r 'o had practiced psychiatry in Japan 
since 1925. Ho knows Fosu (Ex A, p 1). He first examined Nosu at : 'a.tsuza.wa 
Hospital on 27 ’’arch 1946. M osu wa.s then suffering from schizophrenia.. Ho 
last saw Nosu about the middle of. March (this "ear' 1948). - The sane diagnosis 
(Ex A, .p 2). One member of Nosu's family had a. mental ailment and 3 or 4 
others had pyschopathic personalities. The first died in an insane asylum. 
This information was from Mosu's brother and wife. According to the chart, 
Nosu's first symptoms appeared in early December 1945 to January 1946 (Ex 
'<> P 3). .The witness could not say whether symptoms may have existed'several 
years prior to January 1946. After January 1946, Nosu's memory would, in 
general, not bo reliable. Similarly his comprehension would not be too good 
(Ex A, p 4). Nosu was suffering from a persecution complex. Ho struck the 
nurse or patients from time to time (Ex A, p 5). The case history accompa¬ 
nying Nosu to the hospital states from 23 November 1945 to 23 March 1946 * 
Nosu appeared to bo well adjusted and continued so until 23 March 1946. On 


the latter date after return to cell from interrogation his behavior became 
abnormal (Ex A, p 7). He did not see Nosu in December 1945. Ho based his 


statement as to Nosu's condition then on what he was told (foe 




r> N 
yj • 


cannot assert positively as to, Nosu's condition prior to 27 March 1946 (Ex 
A, p 9). Nosu had infrequent lucid intervals, "lion hospitalized ho had 
such intervals once or twice during the first one or two months. His memory 
of personal history was comparatively good but not as to other matters (.Ex 
A, p 10), ,'n apparently normal man, up to 36 years of ago, subjected to 

severe worry or fear of long imprisonment'’or death could develop a psychogenic 
rea.ction which differs from schizophrenia, For a psychogenic reaction to 
last two.years would be rare (Ex /\ p- 11) . Nosu is truly mentally deranged. 
During the one or two lucid intervals, Nosu could converse but wa.s not normal 
(Ex A, p 14). Nosu wa.s a mental patient Pn26.or 27 ’'arch 1946 and according 
to the chart he was such .around December 194*>.(Ex p 15). 

Testimony of ’"illi-m E. Clarke - vjas introduced by way of extract 
of his testimony in Case. '4155, U'.S..-vs ’mri^oto et al, and relates to the 
mental condition- of Dholehi Nosu. 


T, 'illiam o, Clarke testified that-he was Chief, Defense language 
Branch, International. .Military Tribunal, Tokyo, and" has studied the Japanese 
language 8 years. Ho act^d as monitor in the case where Nosu testified (Ex 
A 2, pi). Nosu, on tbp'first of the last .2 days of his testimony, was 
' a. Spa. the tie. His mind seemed far away. His answers were practical!--- unre¬ 
sponsive. ^Interpreters had a: number of questions where they t ried to make 
some meaning out of Mosu's answers. There was quite an amount of confusion 
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the second day of-his testimony, ’''hen, on the next dry, Nosu said ho wished 
to -tell- the -truth, he was exceptionally disturbed, ; His eyes wore strained 
and he,had the habit of running his'hand nervously .-through his hair while 
testifying, is 'he.completed his testimony, he seemed quite rigid and not 
conscious of people around him. He,glanced neither right nor left when 
h.e left the room. This was in ’torch 1946 (Ex A 2, p 2), * 

Testimony of Hirosh i Uto na was introduced by wry of extract • 
of his testimony in Case " 155, U.S.vs Norimoto et al and relates to the 
mental condition of Shoichi Nosu, 


Utena testified he. was a psychiatrist and a graduate doctor 
of medicine from Toic-o Imperial University in 1937. He has been serving 
with the Matsuzawa Hospital since,January 1946. Ho worked under the 
supervision of Ur. '-uramatsu and saw Nosu.'on 26 march 1946. Nosu was suf¬ 
fering from - hallucination complex (Ex A 3*.p’-l$« No diagnosis was reached 
that day but vhen Nosu came the second time in My 1946, he diagnosed 
schizophrenia, paranoid. Ho considered 'osu to be sufferine, from the samo 
affliction in Na.r'ch 1946. The most recent oxaminfti^n Was 4 may of this 
year (194&)* Nosuds brother and'wife told of schizophrenia in Fosu’s 
family (Ex A. 3* P 2-). Msod on what Kosu said before ho became worse and 
the .brother's statement, he diagnosed the onset of the illness around 


Dec 1945 or Jan 1946. This does not moan 


\t prior to that time he 


perfectly normal. He observed Nosv each day of the first 3 days ho vms 
hospitalized. On'the second hospitalization^ except for one year, Juno 
1946 to June 1947* ho saw Nosu daily (Ex A 3* p 3). On .26 larch 1946, 
Nosu’s answers during a 3 h our conversation wore not responsive and it • was 
readily apparent he was not normal (Ex A 3* P 4)* This would be apparent 
to an average Japanese man. Nosu had lucid intervals* From late March 
to -early Hay 1946, his recollection.was inaccurate. Before - nd after thrt 
period* it was practically accurate (Ex A 3, P 5.)* His opinion that’Nosu 1 3 
mental illness started in December 1945 or January 1946 was based entirely 
what Nosu told him. lucid intervals came at irregular intervals, the 
longest period ’would he. 10 days (Ex 3, 06 ), During a lucid interval,. 


a layman might c arry 


n interrogation for two or three hours without it 


being aoparent that Norm was mentally incompetent. Otherwise, if_ Nosu was 
not in a lucid interval. During ’’arch 1946, such conversation would have 
disclosed mental'derangement (Ex A 3* p 9), Nosu had no roalizati>n of his 
mental condition, Bc'ort of the doctor of Sivymo Prison accompanying dosu 
to Matsuzawa T - T ospit"l stated Nosu was well adjusted between 23 November. 
1945 and 23 ’’arch 1946 but on the latter '-to his behavior became abnormal 
.(Ex 13, P 7). 


lesM' 


of 'Ifred . Hell-" is -vs introduced by way of extract 


of his testimony in Case . 155, U.S, vs 'Mrimoto* He testified he was Chief 
of the Nauropsychi"trie Servibc,’ 361st Station" Hospital,- had his basic 
training in psychirtrv at Elgin State Hosait aL, Illinois, in 1945-4947. Ho 
had observed Nosu sine. 4 ’’ay 1948 (Ex B* pi). Nosu is psychotic has 
made a complete break with reality. Classification of posu's illness .not 
yet made. It may be dementia praocox of general paresis. He does not know 
when Nosu * s illness began (Ex B,.jp 2),- Severe stress of cross examination 
plus guilty conscience could precipitate psychosis. Latent (psychotic) 
tendencies,should manifest the'.selves over period of 5 days of intensive 
examination and cross ex-'mina tion, if they are there (Ex B, P 3)p 4i a man 
'does not break until ,2 or 3 days after the cucstioning, it would 00 v ssu.ior. 
that ,iust prior to the break he was in-fairly good mental shape. Ix no. 
were close to the borderline, it• would bo expected he might suddenl ereak 
at the end of 5 days examination and cross examination. 1 Ii - it occurroa, 
it we mi d show in conversation end answers 01 a the witness stand, oiouxtionnl 
psychosis is a severe reaction to the stress-of a situation (mx P, p 4)• 

Nosu*s testimony 'would not how be.reliable (Sx. B, p. 5)» *-or v-.oul . .10 
understand the meaning of an oath (Ex. B, v p 6), ■ - 
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affidavits of F'>s relating to torture and beating of T ier' 
upon capture after escape: 


■ % Tyler was beaten to death, beaten for 2 nights and d-ays a.nd> 

lnally diee of .internal bleeding (Ex C). T ier's screens were hj r, r r ’» 

He was severely beaten (Ex D). Tyler was tortured and beaten, causin';' his 
death, for escaping (Ex E)• He was beaten by Japanese civilians, usinr 
wooden clubs, causin’ - death in 24 hours (Ex F). The second night after 
Tyler's capture, on or aoout 23 ugust 1943, Tyler was severely beaten 
(Ex 4). Tyler, was severely beaten during 24 hours, T 'Tien carried out - to 
the truck, blood was all over his clothes. He wa.s unconscious or dead (Ex 
H)• Ho was beaten with clubs as big .as baseball bats after his capture 
froai escape. They boat bin about l|* hours, " T hon they placed him. on the 
truck, he died (Ex l). He was beaten and starved to death after wandering 
a.way from camp (Ex - J), He was "beaten during day and night- (Ex' K) • He was 
beaten with sticks, knocked down, picked up and knockod’down again (Ex L). 
Tj^lcr was murdered -y beatings from Japanese camp personnel at Tana.ga.wa, in 
late Augusvt 1943. They took turns beating him (Ex 


Testimony of '.hong ‘. Chock was - introduced by way of extract 
of his testimony in Gasc '~16, U.S. vs Fimura ot.al (Trial 15 '’arch 1946 
to 3 April 1946). - -i 


Chock testified he. was a -rradur.te in 1936 of the evangelist 
■College of Hedicinc, I.os .'nyoles, was on. the st-'f.f at "kite 'Aomoriwl Hos¬ 
pital, I,os Angeles -nd pr-cticod in los nrelcs from 1936 to 1942. The' 


normal dosage of'morphine is l /6 grain of morphine sulphate (Ex N, p 1), 
There are 15^ grains in a gr' i m, A normal adult injected - with 7 grams of 


morphine would die'in a short time, • The tin- would vary, depending on 
physical condition. After a first injection of this amount, it is doubt¬ 
ful whether he would be alive to receive " second similar 'dose within an 
hour* If .alive, - a - second, dose would result in immediate'death, Use of' 
concentrated ether, death would probably result in a matter of minutes* 
this by close inhalation with face qfStiro.lv covered so little or no air 
wore mixed with the- ether (Ex N, p 2), .It would be necessary to keep the 
gauze saturated (Ex H, p 3). Rarbital is a sedative and morphine is used - 
for pain. Injection of seven or eight gr^ms of barbital will cause dcrfch, 
thppperiod depending on condition of the patient, type of barbital and. 
method of administering. - If 15 grams of barbital were .injected in a weak¬ 
ened and run-down person., he would be dead within throe hours, evon sooner 
(Ex Ny p 4). One - receivin': a- severe boating would suffer severe shock and - 
could die from such treatment (Ex N, p 6 ), Seven grains of morphine would 
cause respiration and cardiac failure, if given intravoniously and aatier.t 
would die in a for minutes. Onc-sixth gra5.n is. normal dosage (Ex IT, p 7 ). 

'’orphinc is a cardiac and respiratory depressive, camphor a stimulant, .An 
ampoule of camphor is usually a maximum dose (Ex F, p 9). A. cc is volume 
and a grain is weight. Onc-sixth grain of morphine is a normal dose for 
an adult under U.S, Thr macopooie.. One-quarter and often one-half gr-'in 
is used. It is given in solution. One-sixth grain of morphine could bo.._ 
dissolved for injection in ^ or 1 ccv(Ex F, p 10). 


apart of the defense evidence was-the Judge idvo’cato lovicr ' 
in Case 16, - .U.S, vs Finura.: Evidence for the prosecution in that case, 

as recited in the dovicr, disclosed the severe beating of.Tyler, injections 
given by Fosu and Toyama, Fosu’s admission of-his receiving orders to kill. 
Tyler, that ether "as used to 'accelerate Tyler's death, that - ’urata gave 
Fosu. orders to give TwLor injection n s severe punishment. Defense, evidence 
acknowledges beatings of Tyler and indicates Tyler's death resulted>from 
injections by Fosu, ' 


The Reviewer's opinion considers it wasj'established that 
Tyler's death .resulted from *'urata's plan as executed by Fosu assisted by 
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Toyama; that the commission properly segregated the 'murder from. the felonious 
abuse by a.ccuspd in that case, the- tost loony of prosecution vdtnosscs, other 
than accused, anountinr to />' confession (lx 0)» 


Imperial-Fro cents to the Soldiers and Sailors end S tat orient 
by Fa j.py- Conoral Eichclborger were introduced as. prrt of the evidence for 
the defense (Ex R and Q), 


Hirnkawr . Va sumichi , in a sworn statement, says that ho served 
at Osaka F ;r l^airTCaap" from 21 September 1942 until li September 1945, as 
assistant in allotting medicines to various-branch camps in the Osaka area, 
No su-was his superior-officer at Osaka Fain Camp.- In the. evening a for . 
days after Tyler was captured, NosU went to Tanagawa., He heard Nosu sa* r 
'he was; ordered to go to Tanagawa to kill Tyler and ordered v asumichi to 
got. some morphine and tether* 'Yasumichi got the key, opened the medicine 
chest--and brought two boxes of morphine and four or five cans of ether,' 
There wdre IQ ampoules of morphine in a box. He saw Nosu putting those 
.morphine boxes, other cans and injector in his briefcase.' Nosu loft the, 
same evening around 5:00 or 6:QQ Pfor Tanagawa (Ex R).' 


As to Snocification 2 : Nolle pressed (R 12, 233). 


4, Opinion : 


The Commission was constituted by proper authority and had Juris¬ 
diction over the accused and of the offense charged. There is no .evidence 
that the accused was not s ano at the. tine of commission of the alleged acts 
or at the time of • the trial. v The accused was given a fair trial, 
was aggressively defended, produced witnesses in his own behalf and 
took the witness stand in his own defense after being fully warned -nd : 
apprised of his rights V- the Commission. 


At the openin • ''f -the trial defense counsel made a '.pica of former 
jeopardy of accused-based upon the f"ct that accused had been placed on 
trial in Case 155, U.S, vs ’’orimoto (1946) under a specification identical 
with that in the instant case and upon the -round that trial in the ""orimoto 
case had progressed sufficiently to place accused in jeopardy. 


At the opening of the trial in the ’'orimoto Case defense counsel, 
who was the same in identity with defense counsel in the inst'-nt case, .- 
moved for a severance of accused^ Toy." oa, on the around that cert"i;y cvi> 
donee in that case, if admitted, would be prejudicial to the accused, 
Tbya.ma, and that -defenses of the. co-accused were antagonistic, ' The motion 
was denied. ' ft or the trial-in the ’’orimoto case had thereafter proceeded 
for a period of two or throe weeks and much evidence had been introduced 
the Commission, on determination that sufficient -rounds therefor then 
existed and on its own motion, ordered a severance of-the accused Toyama. 


Defense counsel remained ^silent-when soveranee was ordered, Vis 
silence was consistent with his original motion for the severance was —, 
beneficial to accuse'', Toyama, in (that it -reserved his substantive ri'ht 
to a fair trial. " ’orb over," in the inst-nt case defense counsel nor; same 
he had this type of aloa. (former ’jeopardy) in mind (R 21), It is considered 
that under the• circumstances, his silence constituted assent to the sever- • 
ance. Since the ri'ht to assert former jeopardy .may be waived it may 
logically be. urged that consent t o the severance waived tire ri-ht at that 
time. ' ) 


In additibn to the .foregoing it is considered that a. severance 
during trial, md before-.prosecution ends its case or rests/will not result 
in the accused being placet! in jeopardy. . • . 
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To create formal jeopardy it is the general rule subject to .statu¬ 
tory' qualification (in American jurisdictions) that a trial need not proceed 
to completion and final decision in the ordinary sense. The general rule is 
expressed in C.J.- (Criminal L=>w) Sec. 364, as follows: . 

"A defendant in a criminal prosecution is in legal jeopardy when 

.he has’ bee’h placed upbn trial under the following conditions: 

- - A 

(1) Upon a valid indictment or information; 

(?.) Before r court of competent jurisdiction; 

(3) After he has been arraigned;- 

(4) After he has pleaded to the indictment or information; and 

, • \ (5) TVf hen a competent jury have been impaneled and sworn," 

J •* ... 

A nolle prosequi, dismissal or discontinuance entered before the 
defendant pleads -or before the jury is impaneled and.sworn is not equivalent 
to.acquittal and will not bar subsequent prosecution for the same offense. 

(C. J, CriiiU L, Sec. 390). However, a. nolle prosenui or discontinuance 
during the trial, over objection of defense, will operate-and may be sub¬ 
sequently pleaded as an acquittal,. This ay ears to be the general rule (C, 

J, Grim, L. Sec. 391).' After trial has commenced consent ox the accused to 
a.'nolle-prosequi ay-pears to be necessary (C. J. Grim. L. Sec, 731). 

A dismissal or dis continuance by the prosecution after trial has 
begun ends the prosecution’s ca.se and either action is equivalent to an 
-‘acquittal. It world seen that consent of defense is necessary.as a precedent 
to this entry, lacking which accused could proceed with the trial and obtain 
a verdict or decision of acquittal. 

p 

A discharge by the court on the merits is likewise equivalent to 
an acquittal (C, J. S. Grim. L, Sec. 263). 

Alien an accused is placed on trial he is entitled to a decision. 
After full course of trial, in the ordinary sense, a decision is entered, 

A nolle prosequi, discontinuance, die is sal or discharge during trial, 
being equivalent to acquittal, have -the effect of- a decision for accused. 

The prosecution's case is ended. The prosecution has, in effect, rested. 

To create former jeopardy r finality of proceedings, as to the accuses, 
appears necessary _snd this finality is based on the inability or neglect 
of the prosecution to proceed. Insufficiency of prosecution evidence is 
usually the motivating factor and the nolle pros, discontinuance, dis- 
missal or discharge relate to- the merits of 'the case. Insofar as former 
jeopardy is concerned, there is actually a completed trial, 1 or the actions 
entered are either in effect a decision or entitle the accused to a decision. 

The test aprears to- bo "tbAt if the action taken during -trial and 
after jeopardy has arisen, is the Result of exhaustion of the-prosecution’s 
case, -either for failure of proof oh neglect to proceed, and effects a 
decision or vests accused with the right to a decision, the right to claim, 
former jeopardy is preserved,’ otherwise not. Such action goes to, the 
. merits. ,... ... . .. • 

Application of the best to a severance during trial discloses 
basic differences; Upon ay severance the. prosecution's case is not ^completbd- 
a-gainst the severed accused; There-is ho deci-son or disposition of too-case 
on the merits. Prosecution proof is interrupt-ed. but this is not due oo^lt cx 
of evidence or-some gap or,chasm in the proceedings. The severance, is in 
effect'a nullification of prior proceedings-as >to t he. severed accused and. 
in that respect is similar ".to a mistrial.; The severance furnishes no oasis 


. - ... - . - - . ^ - . - ; « _ . . ... 
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for an acquittal for 
nor ended. There is 


the prosecution's case is not .shown'to be insufficient 
no determination or decision on the merits. 


A nolle prosequi, discontinuation,, dismissal, and• discharge are not 
voluntary acts to benefit the .accused, rather they are the necessary lee;nl- 
step resulting from failure of prosecution. A severance may be ordered for 
the express purpose of preserving accused's substantive right to a fair trial*. 
This appears to have been the purpose in.the Kimura case." 


In view.of the 
jeopardy in the ik.tant 


a 

foregoing it is considered that the olea 
case was properly denied. 


of 


former 


, Testimony of Shoichi .Nosu in Case ;;16, U.S. vs Kimura et al (1946) 
was received over defense objection that accused, who was a. witness in that 
case, had had' no opportunity to cross-examine Fosu- that Nosu was insane 
and that Fosu, by his own testimony was an accomplice and the testimony 
amounted to a confession (R 55, 56, 58, 59). 


MedicfJ. testimony indicated Nosu was probably insane at the time 
the testimony was given. That he was a liar as to'm^ny portions of the 
story told is. shown by his own admission. However, where in conjeueton 
with all the evidence probabilities'were not inconsistent with a reasonable 
hypothesis that Toyama was involved, ' 
it w?.s entitled to some credibility. 


■ Insanity per se is not always, a basis for exclusion of an insane 
person's testimony. Nosu * s testimony was coherent and responsive. Under 
the latitude allowed by SCAP regulations for admission of evidence it is 
considered that Nosu's testimony was admissible for .whatever proba.tive 
value the Commission .might properly accord it. 


Peforo accused took the stand his testimony in Case $ 16; U.S. vs 
Kimura et al, was offered by the prosecution. Defense objected on the 
ground accused had. -wot;, at the time of giving the testimony,' been warned 
or properly apprised of his rights rgainst self-incrimination.(R 71-82). 
The objection was .properly sustained (R 92). After accused had taken the 
stand and. testified the offer was renewed and the testimony received over 
objection that altho 1 accused waived self-incrimination as to matters in¬ 
volved in the instant case the.former testimony was not competent for any 
purpose (R 173, 213). It is considered, that admission of the testimony 
was Proper for after accused took the stand he; had waived all rights as to 
self-incrimination and evidence as to any matters material to the issues 
became admissible. 



"It is familiar law that p. defendant in a criminal case who 
voluntarily testified in his own behalf waives - completely his, 
privilege against self-incrimination (Raffel vs U.S., 271 U.S, 
494; Powers; vs U.S., 223 U.S. 303: Vierick vs U.S. 2.39 Fed. 2d 
847).". (Review in Cass # 53. Ha.da). 


The evidence is considered insufficient to establish beyond a 
reasonable doubt that excessive ether was used. 


Establishment of Toyama * guilt of knowingly in jecting excessive 
morphine depends largely .on Nosu's testimony. Although this testimony was, 
in many.instances, entitled to little or no credence his final story was 
probably more nearly a; truthful recitation than prior testimony for the' 
later testimony incriminated Nosu. It also '.implicated Toyama, However, 
in absence of obvious untruth, improbability of truth or motive for 
falsifying the Commission could accord Nosu's testimony as to Toyar.'s ^ 

participation some probative value*. 

“ . ' ' 6 - _ " 
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Toyama's testimony, 'in the instant cr.se, indiea.ted innocence* 
Variances between this testimony and testimony .givep by Toyama, .in the' 

Ki.mu.ra ease were, in- his testimony in the instant case, reconciled 
favorably to Toyama. Favorable explanations.of prior testimony were 
liketri.se given. The pressure to exculpate hi/Welf was obvious and, in 
view of these variances, certain portions’of"his testimony in the instant 
case any be of questionable credibility. Ilia- testimony in the Ki.mu.ra caso 
C" 'ears to have preceded. Nosu’s. It implicated Nosu. Whether Nosu, as a 
result, had vengeful motive for falsely implicating Toyama and did so, or 
whether Nosu told the truth, and in what rrspec-ts, vans'for the Commission to 
decide* Nosu. could not helphiB own position Toyama, a subordinate. 

Toyama, know of Nosu is ’orders to kill Tyler. Toyama' 1 s present 
statement that he disbelieved Nosu-does not appear in Toyama's former 
testimony and the Commission could properly consider that Toyama knew or 
believed, an evil plan was afoot and that his' participation was with that 
knowledge. It seems inconceivable th--t -Toyama, after working ten ’’"ears 
in a hospital, oven in a mere clerical capacity, would not have acquired 
some\knowledge of vdrt constituted use of excessive morphine. That ho knew 
of its sleep inducing character is shown by his. testimony: 

. "Since ho fell asleep I believe it was barbital or morphine." 

(Ex 9, p 16). 

" .... so I said he went to sleep so most likely it was 

morphine, or barbital." (Ex 9, P-21). 

No understood he was” using morohinc (Ex 9, p 2l). He also knew 
something of' a morphine injection for he says: 

"Ordinarily in an injection of this type (morphine), it’contains 

o no gram, so I believe it vs- oho gram at that time," (Ex 9, p 26). 

(Parenthesis added). 

» ' In’the 13mht of.all the evidence the Commission had the right to 
accord Nosu*s’testimony c redibility sufficient to assess its probative 
value, in conjunction v.lth all the other evidence, as justifying the finding. 
This the Commission must have dond for without Nosu's testimony, or 1 if 
found incredible as to Toyama's participation, the other evidence would 
have been insufficient to sustain the,finding. 

It is considered that,- frith exception of failure of the evidence 
to establish beyond a reasonable ••doubt .that Toyama administered excessive 
•ether, the evidence, urner the views above expressed was sufficient to 
support the finding and that the finding is legal. . 

-.No ruling of the Commission injuriously affected the substantial 
.rights of the accused. 

Accused was charged under two Specification but tried under Speci¬ 
fication 1 only for Specification 2 was nolle crossed (R 12, 233)° 

5* Recomme nd ations : ^ . 

There is no recommendation of clemency by the .Commissior. 

petition for clemency is submitted, dated 14 June 1947, by 
representatives of relatives and friends, a. member of .the Municipal - _ 

Ass drably, the Director of Foseikai and Manager. and Chief of Psychopathic. 
Hospital, citing Toyama's good character, family financial, troubles ^duc 
to his confinement and that if he erred it was in carrying, out orders of . 
his superior and not of his own volition. • 
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Accused was confined 11 May 1946,. There was. no- release and re- 
Oepfinement-. -Accused.-was sentenced, oh 16 September 1948 to four (ll) 

Iff 8 S^u The sentence is^logal and it is roeomonded that it be approved 
It is further- recommended that owing to the length' of tine the accused 
been confined about twenty-eight (28) months, prior to the date of sentence 
twenty-five (25) months of the sentence bo remitted. nQ c, 

. .. . i 13 «- recommended that since the evidence is insufficient - 

to establish guilt ox accused beyond a reasonable doubt of causing or 
to.inhale-an excessive amount of ether, the finding in that respect be" ' 
disapproved. ' 

• * 

6, ■ Action: 


^ A form of’action designed to carry these recommendations into 
effect is attached. 


ROY C. STILTS 
Reviewer 

Judge Advocate Section 


I concur in general. 


It ia not concluded from the evidence involving Dr. Nosu, including his 

own statements, that he was insane .at the time he gave such statements. They 

were coherent, logical and exaot, The only thing out of the ordinary about 

them was his complete reversal during his testimony and his self-admissiorf that 

he had been prevaricating but was now relating the, truth, 

» 

As to double' jeopardy, the appropriate and proper rule for military 
tribunals is that followed in court-martial cases,- namely that the accused has' 
not been in jeopardy until the result of the trial is promulgated (AW I4O). 

Defense counsel objected on several occasions that the law member ruled 
on matters when, the defense counsel had not yet expressed his views. He was in 
each instance then given an opportunity to do so with the plain implication the 
ruling would be reconsidered if adequate reasons were shown. In some instances, 
he refused to state : his reasons, employing a manner reminiscent of pouting, an 
example being (H-70)r ~ 

’’DEFENSE’; (Mr. Eisenstein). The Defense doesn't quite under¬ 
stand that remark, ' Is the. Prosecution just offering a part 
of the certificate? 



PROSECUTION: (Mr 
if. the Commission 
mean-,.' 



a ok) 
ase.,. 


No, no, no, I 
In othen words 


will explain it, 
this is what I 


PRESIDENT: I think,. Mr. Prosecutor, no other explanation 
is necessary. The exhibit will be accepted for its face 

value. . . ' - ■••• - . - 


* 
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Vj DEFENSE! (Mr. Eisenstein) Is the Defense to he given 

an opportunity to object, ‘sir? * 

• • « 

PRESIDENT: Defence is always given an opportunity to 
object. ' / 

DEFENSE: (Mr. Eisenstein) I don't care to after there 
has been a ruling. There is no point to it. 

PRESIDENT*. Ttypre has been no ruling made. The Prose- s 
oution *s offer' for admission into evidence—for admit¬ 
tance into evidence in this case of a-certified true 
copy of what purports- to be the death certificate of 
one Everett L. Tyler;- does, the -Defetise have any objec- 
' tion to this exhibit? 

DEFENSE: (Mr, Eisenstein.) Yps, sir,< the Defense does 
* have objections, bu.t the ruling, has already been indi¬ 
cated and I don't care to .waste my own time, 

PRESIDENT: No ruling has been mode on this exhibit. 

If the Defensejstishes to state any objections they should 
now be stated. . 

DEFENSE: (Mr. Eisenstein) I. would rather not; sir.'* 

'This strange and incongruous - conduct of counsel is not considered to 
have injuriously affected the substantial rights of the accused, for the reasons 
that-in'each instance the ruling of the Commission was correct. 


ALLAN ,R. BROWNE 
Lt Col, ( JAGC 
Artoy Judge Advocate 
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